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04.06.2025

HIYUIT &7 aE/Date of Pronouncement
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T /ORDER

PER NARENDRA KUMAR BILLATIYA [A.M.]:-

This appeal by the assessee is preferred against the order dated
30.03.2024 by the NFAC, Delhi [hereinafter referred to as “CIT(A)”] pertaining

to Assessment Year [AY] 2012-13.
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2. The sum and substance of the grievance of the assessee is that the CIT(A)
erred in confirming the reopening of the assessment as per law, as the AO erred
in initiating reassessment proceedings on the same set of facts which were
available to the AO at the time of original assessment proceedings.

3. Representatives of both sides were heard at length. Case records carefully
perused and the relevant documentary evidences brought on record duly
considered in the light of Rule 18(6) of the ITAT Rule, 1963.

4. Briefly stated, the facts of the case are that the assessee filed its return of
income electronically on 30.09.2012, declaring a loss of Rs. 6,95,332/-. The
assessment was framed vide an order dated 16.03.2015 u/s 143(3) of the
Income-tax Act, 1961 [hereinafter referred to as “Act”], by which the total
assessed income was determined at Rs. 23,04,668/- after making an ad-hoc
addition of Rs. 30,00,000/- on account of sundry creditors.

5. Subsequently, vide a notice dated 19.03.2019 issued u/s 148 of the Act,
the AO proposed to reopen the completed assessment. The reasons for

reopening the assessment read as under:

“2 In response to notice issued y/s. 148 of the IT Act dated 19/03/2019, for the A.Y.
2012-13, you have vide above referred letter you are requested to provide a detailed
reply as to how why and what income has escaped assessment. Further, you have
also requested to provide the copy of the necessary permission obtained from Pr. CIT-
1, Mumbai.

3. Considering the fact that return of income has been filed on 23/04/2019 in response
to notice issued u/s. 148 of the Act, the reason as recorded based on which the
assessment for the A.Y. 2012-13 has been re-opened are as under-.
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It is observed that assessee has claimed various expenses like Salary and
Wages of Rs. 11,37,906/-, Travelling Expenses including Foreign Travel of
Rs.1,76,080/- and Rent Expenses of Rs.3,62,520/- in its return of income for
A.Y.2012-13. On perusal of return of income, it is noticed that the assessee has
not made any Sales during the year under consideration. Hence, above
mentioned all expenses should be disallowed considering its business activity
during the year.

In the balance sheet of the assessee company there were sundry creditors
amounting to Rs. 7,75,16,107/- in A.Y.2012-13 which is huge amount, even
though there was no business during the year under consideration. Further,
it was also noticed that the liability for Sundry Creditors was increased
amounting to Rs. 32,06, 101/- during the year, which is against the
information of ROl filed by it as there was no business during the year. Hence,
considering above facts details of Sundry Creditors needs to be verified u/s.
41(1) of the I.T. Act for disallowance for cessation of liability.

In view of above, there is failure on the part of the assessee to disclose fully
and truly all the material facts necessary for its assessment, the undersigned
has reason to believe that the income chargeable to tax, amounting to Rs.
16,76,236/- has escaped assessment for A.Y. 2012-13, within the meaning of
section 147 of the IT Act, 1961.

Moreover, the amendment made in reassessment law by substitution of
section 147 of the Income Tax Act, 1961, by Direct Tax Laws (Amendment) Act,
1987 and 1989. The Hon'ble Supreme Court in a group of two cases in CIT v.
Kelvinator of India Ltd. [2010] 320 ITR 561 (SC) clarifying the law on the
subject matter. The Supreme Court compared the provision before and after
the amendment. Prior to the amendment, there should be escapement of
income arising on account of non-filing of return or non-disclosure of
material facts or the Assessing Officer should have reason to believe
escapement in consequence of information in his possession. After the
amendment, there is only one condition, that there is "reason to believe"
escapement of income.

4. Further, it is informed that the notice u/s 148 has been issued after satisfaction of
the AO and recording the reasons for the same. The notice u/s. 148 can only be
generated electronically through the ITBA portal with the prior approval of
Jjurisdictional Principal Commissioner of Income Tax. Accordingly, the instant notice
been issued through ITBA portal and the approval of Pr. CIT-1, Mumbai is also
obtained on the ITBA portal itself.”

Yy
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6. As the notice u/s 148 of the Act is dated 19.03.2019, the reopening is done
after four years from the relevant assessment year. Therefore, the first proviso
to Section 147 of the Act squarely applies.

7. During the course of the original assessment proceedings, vide a
submission dated 10.01.2015, the assessee has submitted complete details of
other advances received, with complete details of sundry creditors. The
assessment was completed after examining all the relevant details, considering
which the AO has made the ad-hoc disallowance of Rs. 30,00,000/- on account
of sundry creditors u/s 41(1) of the Act.

8. A perusal of the reasons mentioned hereinabove clearly shows that the
AO has reopened the completed assessment for the issues considered by him
during the original assessment proceedings without bringing any new material
evidence on record. In fact, the reasons themselves show that after
reconsidering the balance sheet of the assessee company, the AO reopened the
completed assessment. Therefore, in our considered opinion, it cannot be said
that the assessee did not disclose fully and completely all material facts relevant
for the assessment.

0. Considering the facts of the case in totality, in our humble opinion, the

reopening of the completed assessment after four years for the reasons
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mentioned hereinabove is bad in law, and the assessment order deserves to be
quashed.

10.  Since we have quashed the assessment order, we do not find it necessary
to dwell into the merits of the case.

11.  In the result, the appeal of the assessee is allowed.

Order pronounced in the open court on 09.06.2025.

Sd/- Sd/-
SAKTIJITT DEY NARENDRA KUMAR BILLAIYA
(39regaT/VICE PRESIDENT) (SGTHIT ACEIT/ACCOUNTANT MEMBER
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